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In September 2007 Indigenous peoples globally celebrated a major
victory, decades in the making, when the United Nations adopted the
United Nations Declaration on the Rights of Indigenous Peoples. Cur-
rently making its way through the parliamentary process is Bill C-15,
An Act respecting the United Nations Declaration on the Rights of In-
digenous Peoples. This is a historic piece of federal legislation that has
the potential to change the landscape of Indigenous and government
relations in Canada, moving us away from centuries of colonialism.

Governments in Canada have repeatedly tried to reinterpret, misrep-
resent, and minimize the UN Declaration. Some of this behavior has
been analyzed by scholars such as Kiera Ladner, David MacDonald
and Sheryl Lightfoot, as well as lawyers such as Paul Joffe.! For years,
the government of Prime Minister Stephen Harper railed against the
Declaration, alternating between claiming it was too far-reaching and
claiming it had no legal eftect. However, PM Harper officially en-
dorsed the Declaration in November 2010.2

A decade later, in December 2020, the Trudeau government intro-
duced legislation® intended to begin the process of actually imple-
menting the UN Declaration and some commentators have raised
concerns about whether this legislation could enshrine a diminished
or harmful interpretation of the Declaration into Canadian law. In our
view, this is not the case.

Nothing in the federal implementation bill, Bill C-15, can diminish
the UN Declaration or the rights it affirms. In fact, in a number of sig-

Vote to adopt the Declaration on the
Rights of Indigenous Peoples.
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nificant ways, Bill C-15 helps protect against further misinterpretation
of the Declaration’s crucial Indigenous rights protections.

It is important to hold any proposed government law up to careful
examination. Since Bill C-15 was introduced, there has been a lot

of healthy debate about the implications of the Bill and how it can

be made stronger. Currently, amendments to strengthen the Bill are
taking place during the parliamentary process. The report from the
Indigenous and Northern Affairs (INAN) parliamentary committee
was tabled to the House of Commons with helpful amendments that
further strengthen the Bill, and respond to issues raised by Indigenous
peoples during the committee study.*

Unfortunately, there have also been claims about Bill C-15 made
without substantiation or any foundation in law. These claims also
need careful scrutiny. For example, some people have claimed that
the seventeen preambular paragraphs in Bill C-15 have no legal effect.
However, preambles do have legal effects when used to interpret the
operative provisions in any legal instrument.’

We only have Bill C-15 because of years of
Indigenous activism

Since the early 1980s, Indigenous peoples strived to achieve the
realization of the United Nations Declaration on the Rights of Indige-
nous Peoples. At every step of the way, grassroots activists and leaders
fought for the Declaration through more than two decades of pains-
taking discussions and negotiations at the United Nations - only to
have Canada vote against it the UN General Assembly in 2007. Calls
for the federal government to recognize and uphold the Declaration
have been a consistent part of Indigenous rights activism for the last
13 years. These calls were also taken up by the Truth and Reconcilia-
tion Commission and by the National Inquiry on Missing and Mur-
dered Indigenous Women and Girls. The final reports from each of
these inquiries included concrete calls for Canada to adopt and imple-
ment the UN Declaration, in full.¢

Romeo Saganash, a Cree lawyer and residential school survivor from
Eeyou Istchee in northern Québec, helped create a simple, principled
and pragmatic model for implementing the Declaration. In 2014,
while he was a Member of Parliament, Mr. Saganash drafted a private
Member’s Bill, C-641,” that would require the federal government to
work with Indigenous peoples to put the UN Declaration into prac-
tice. That bill was defeated by the Conservative government at second
reading in May 2015. Two years later, Mr. Saganash introduced an
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Event supporting Bill C-262. Winnipeg,
Manitoba, 2018.
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updated version, Bill C-262,® that was eventually passed by the House
of Commons on May 30, 2018. Bill C-262 would already be part of the
laws of Canada, except for the fact that it was killed by a filibuster in
the Senate in June 2019.

When Bill C-262 was first introduced in the House of Commons, there
was an outpouring of support from Indigenous peoples across Cana-
da. This support continued to build as the Bill worked its way through
Parliament. Eventually the governing Liberals agreed to support the
private Member’s Bill. Then, when stalling by a handful of Conser-
vative Senators prevented Bill C-262 from becoming law, the Liberal
government promised that it would introduce its own legislation by the
end of 2020. The government pledged that the new bill would build on
C-262. The Assembly of First Nations, the Inuit Tapiriit Kanatami, and
the Métis National Council engaged with federal lawyers to make sure
that the proposed federal legislation would be consistent with and build
upon C-262.

Romeo Saganash has said of Bill C-15: “It’s government legislation but
it’s our victory.”

International rights standards require
domestic implementation

The rights of Indigenous peoples are inherent or pre-existing.'’ These
rights existed before there was a Canada. Indigenous peoples live their
rights daily through their own worldviews, cultures, traditions and
institutions.
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Indigenous peoples expect and demand that Canada will respect

and uphold these inherent rights, so that such rights will be freely
exercised by present and future generations. Indigenous peoples also
expect and demand that Canada take concrete steps to undo the harm
that it has caused by generations of grave human rights violations,
including genocide.

International instruments like the UN Declaration are intended to
bring about real and meaningful improvements in peoples’ lives by
holding states accountable to standards adopted by the world com-
munity. As international human rights treaty bodies have repeatedly
emphasized, States are the primary duty bearers of human rights
obligations." To a large extent, the global human rights system expects
and repeatedly calls upon national governments to bring their laws,
policies and practices into line with international human rights law.'?

The process of bringing international human rights standards to life
through legal and policy change at the national level is known as “do-
mestication” or implementation. It is important to underline that in-
ternational human rights instruments like the UN Declaration always
remain international instruments. They cannot be constrained by
current flawed, racist, colonial and/or discriminatory domestic laws."

Essential Elements of Bill C-15

The key purposes of Bill C-15 are to:

a) affirm the Declaration as a universal international human rights
instrument with application in Canadian law (s. 4(a)); and

b) provide a framework for the Government of Canada’s imple-
mentation of the Declaration (s. 4(b)).

Bill C-15 wiill also enshrine key federal
commitments into domestic law

Bill C-15, like C-262 before it, contains three key commitments.
« The first commitment is that the federal government must work
collaboratively with Indigenous peoples to take all measures nec-

essary to ensure that the laws of Canada are consistent with the
Declaration (s. 5).
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« The second commitment is for the federal government to work
collaboratively with Indigenous peoples and other federal min-
isters to prepare and implement an action plan. This plan must
achieve the objectives of the Declaration, as well as address injus-
tices, combat prejudice and eliminate all forms of violence and
discrimination, including racism. The plan must also promote mu-
tual respect and understanding as well as good relations, including
through human rights education (s. 6(2)(a)(i) and (ii). The Plan
must also include measures to monitoring, oversight, recourse or
other accountability measures with respect to implementation of
the Declaration (s. 6(2)(b).

« The third is for the Minister to make, in collaboration with Indige-
nous peoples, regular public reports on the progress made (s. 7).

Crucially, the Bill enshrines all three commitments into law so that
they will be more transparent and it will be more difficult for future
governments to ignore them.

The work of implementation required by Bill C-15 necessarily in-
cludes interpreting what the Declaration means in a Canadian context.
Critically, however, this will not be done by federal bureaucrats work-
ing behind closed doors. The implementation process that is set out

in the Bill requires collaboration with Indigenous peoples and trans-
parency."* Furthermore, the preamble in Bill C-15 sets out important
rights and principles that must be respected in the process, including
the inherent right to self-determination. It is important to note that
Canada has had an affirmative obligation to promote and respect the

—
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right of self-determination, since it ratified the two International Cov-
enants, the International Covenant on Civil and Political Rights, and
the International Covenant on Economic, Social and Cultural Rights
in May 1976."

Bill C-15 does not automatically turn the
entire UN Declaration into domestic law

As noted above, Bill C-15 provides a process to reform Canadian laws
to ensure that they are consistent with the requirements of the UN
Declaration. In other words, the Bill is intended to raise Canadian
laws to the standards set out in the UN Declaration.

As indicated above, the Bill also affirms the UN Declaration “as a
universal international human rights instrument with application in
Canadian law” The Bill uses the word “affirm” because it is reinforc-
ing an existing, established principle of Canadian law — namely that
international legal standards can be used in Canadian courts.' Under-
lining this principle is another way to help raise Canadian law to the
higher bar set by the UN Declaration.

Bill C-15 does not contain any provision
subjugating the UN Declaration to Canadi-
an law

At no point does Bill C-15 state or even imply that implementation
of the Declaration would be through the lens of current policies or
bounded by current laws. In fact, the core requirement to bring Can-
ada’s laws into line with the Declaration (s. 5) clearly intends the very
opposite.

The following clause of the Bill has been misinterpreted or misrepre-
sented by some:

This Act is to be construed as upholding the rights of Indigenous
peoples recognized and affirmed by section 35 of the Constitution
Act, 1982, and not as abrogating or derogating from them.

This provision is what’s known as a non-derogation clause. Indigenous
peoples have fought to ensure that non-derogation clauses are includ-
ed in all federal legislation dealing with Indigenous rights. The pur-
pose is to be clear that rights protected under the Canadian Constitu-
tion - that is, the very broad term of “existing Aboriginal and Treaty
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rights” — are not to be ignored, violated or diminished no matter how
the law in question gets interpreted. In other words, this is a measure to
protect Indigenous rights, not diminish them."

Critically, nowhere does Bill C-15 state that the rights protected in the
UN Declaration would be subject to domestic limitations or that these
rights would be viewed only through the lens of current Canadian juris-
prudence. That’s not what the Bill says and it’s not what it implies. Such
an arbitrary reinterpretation of the meaning of standard non-derogation
clauses would have harmful implications for the rights of Indigenous
peoples that go far beyond Bill C-15 and should be strenuously resisted.

The powerful preamble to Bill C-15
matters

The preamble to any piece of legislation provides importance guidance
on how that legislation is to be interpreted and applied. Courts, for ex-
ample, take preambles very seriously when resolving disputes about the
intention behind a law."

The preamble to Bill C-15 includes important language that will clear-
ly rules out any effort to diminish the Declaration. Here are just a few
examples:

Whereas the rights and principles affirmed in the Declaration consti-
tute the minimum standards for the survival, dignity and well-being
of Indigenous peoples of the world, and must be implemented in
Canada;

Whereas the implementation of the Declaration must include con-
crete measures to address injustices, combat prejudice and eliminate
all forms of violence and discrimination, including systemic discrim-
ination, against Indigenous peoples and Indigenous elders, youth,
children, women, men, persons with disabilities and gender-diverse
persons and two-spirit persons;

Whereas the Government of Canada rejects all forms of colonialism
and is committed to advancing relations with Indigenous peoples
that are based on good faith and on the principles of justice, democ-
racy, equality, non-discrimination, good governance and respect for
human rights;

Whereas the Government of Canada recognizes that all relations
with Indigenous peoples must be based on the recognition and im-
plementation of the inherent right to self-determination, including
the right of self-government;
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Whereas the Government of Canada is committed to taking effective
measures — including legislative, policy and administrative mea-
sures — at the national and international level, in consultation and
cooperation with Indigenous peoples, to achieve the objectives of the
Declaration;

The Declaration itself provides the best
defense against any efforts to undermine
Indigenous rights

Ultimately, the standard that Canada is obligated to implement are the
standards set out in the Declaration itself. Much of the confusion around
implementation of the Declaration can be resolved by looking at what
the Declaration itself states. Therefore, we would like to conclude with
the following examples:

Article 3

Indigenous peoples have the right to self-determination. By virtue of
that right they freely determine their political status and freely pur-
sue their economic, social and cultural development.

Article 37

1. Indigenous peoples have the right to the recognition, observance
and enforcement of treaties, agreements and other constructive
arrangements concluded with States or their successors and to have
States honour and respect such treaties, agreements and other con-
structive arrangements.

2. Nothing in this Declaration may be interpreted as diminishing or
eliminating the rights of indigenous peoples contained in treaties,
agreements and other constructive arrangements.

Article 45

Nothing in this Declaration may be construed as diminishing or ex-
tinguishing the rights indigenous peoples have now or may acquire
in the future.

The Global Indigenous Rights Research Network has carefully analyzed
Bill C-15 and held discussions with many partners. We conclude that
Bill C-15 makes an important contribution to the advancement of Indig-
enous peoples human rights in Canada and look forward to seeing this
complete the parliamentary process.
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